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IN THE COURT OF  ADDL. SESSIONS JUDGE
 SONITPUR :: TEZPUR

PRESENT:   M.R. SHARMA
             ADDL. SESSIONS JUDGE 
             SONITPUR :: TEZPUR

     S  ESSIONS CASE NO. 158 OF 2011  
U/S     121/121(A)/122/384 IPC, R/W Sec 10/13 UA (P) Act   

              STATE OF AS SAM

                    -   VERSUS  -            

              Sri Phatik Baruah  .. ..   accused person  

                

Appearance

Sri H.P. Sedai : For the State.
Learned  Addl. PP

     
Girindra Borah : For the accused person.
Learned Advocate

Date of evidence : 08-12-11, 20-01-12,
29-02-12,  23-03-12, 
01-10-12

Date of argument     :  24-12-2012, 

Date of judgment             :        24-12-2012
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J  U  D  G  M  E  N  T

1. The accused Sri Phatik Baruah in this case has  been charge-sheeted 

u/s  121/121(A)/122/384  R/W  Sec  10/13  UA  (P)  Act. The  case  was  initiated  on 

27.07.08 on a GD  Entry being made by Sri Kunjalal Patar S.I, O/C Jamuguri Police 

Station on receipt of a secret information. Accordingly, written ejahar was also filed by 

S.I  Sri Kunjalal Patar, to the effect that, on that day about 2/3 unidentified youths 

were taking shelter in the house of one Sri Kartik Baruah and on the previous night of 

27.07.08 had come to his house. The said information was received, and along with 

Assam Rifles Personal headed by Mr. Dhillon, a raid was conducted accordingly by 

the O/C Jamuguri Police Station. Accordingly, the investigation was  done and the 

accused person was apprehended by the police. Also, ‘Letter Pad’ belonging to the 

Banned Organization ULFA showing a demand of Rs. 2 lakhs  was  also recovered 

from his  possession. The I.O. accordingly conducted the investigation, seized the 

said money demand letter in presence of witnesses and subsequently, after obtaining 

prosecution sanction as is required submitted the charge-sheet against the accused 

person  Phatik  Baruah  u/s  121/121(A)/122/384  R/W  Sec  10/13  UA  (P)  Act. The 

accused  person  was  also  forwarded  to custody.  After the accused  was  charge-

sheeted, the offences  of the charge-sheet being triable exclusively by the Court of 

Sessions, the trial  Court committed the case  to the Hon’ble District & Sessions. 

Judge, Tezpur, Sonitpur and thereafter the case  was   transferred to this Court for 

disposal.   

2. My  learned predecessor of this  Court on receipt of the case, framed 

charge against the accused Phatik Baruah u/s 121 of the IPC and also u/s 10 (1) (IV) 

of the UA (P) Act and also u/s 13 (1) (b) of the UA (P) Act. The above particulars of 

the  charge  were  read  over  and  explained  to the  accused  person  to which  the 

accused person pleaded not guilty and claimed to be tried. 
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3. During  the  tenure  of  the  predecessor,  ten  (10)  witnesses  were 

examined and on my joining this Court I recorded the statement of witness,  PW 11 

i.e the I.O. 

I also recorded the statement of the accused  Sri Phatik Baruah u/s 313 CrPC. The 

accused denied all allegations and also refused to adduce any defence evidence.

4. During the examination of witnesses, the prosecution side exhibited five 

(5) exhibits.

5. I have heard the learned counsel for the accused  Phatik Baruah and I 

have heard the argument made by the learned Additional Public Prosecutor Sri H.P. 

Sedai. I have also gone through the other materials on record.

The main points for determinations in this case are 

1)  Whether  the  accused  person  Phatik 

Baruah on 27-07-2008 at evening about 7 pm 

at  village  Pachhigaon  Basudev  Than 

attempted to wage war against the Govt. of 

India  and  thereby  committed  an  offence 

punishable u/s 121 of IPC ?   

 2)    Whether  the  accused  was  found  in 

possession  some  objectionable  papers 

(Demand  Note  etc)  belonged  to  ULFA  (a 

Banned Organization ) and thereby he was 

found  the  associate  of  the  said  Banned 

Organization  to help  the operation  of such 

Organization  and  thereby  committed  an 

offence punishable u/s 10 (1) (IV) of the UA 

(P) Act ?  

3)   Whether  the  accused,  was  found  with 
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some material to presume that the accused 

was  in active participation  with the Banned 

Organization  ULFA  to  assist  the  unlawful 

activities  and thereby committed an  offence 

punishable u/s 13 (1) (b) of the UA (P) Act ?  

        DECISION & REASONS THEREOF

6. To come to a decision from the points for determination the evidence on 

record  as  well as  the  exhibits  are  to be  analyzed  carefully  to bring  home  the 

commission of the offence against the accused Sri Phatik Baruah.

Eleven witnesses were examined in the case. PW1, PW2, PW4, PW7, 

PW8 and PW9 are to be discussed prior to the evidence of other witnesses.

7. PW 1 Sri Rajani Baruah, in his evidence stated that the accused  is his 

own brother and one night about 1 /2 years back police had come to the house of his  

brother and searched the housed, but, what police had recovered from his brother’s 

house, he can not say and he also does not know for what his brother was arrested. 

Similar the evidence of PW2 Budhan Kalita. In his evidence he stated 

that police had come to the house of the accused and he heard that one demand 

letter of the ULFA was  found in his  house . He was  also shown the said demand 

letter by the police, but at the same time he also stated that  he has never seen any 

person belonging to the ULFA come to the house of accused.

8. PW 4, 7, 8, & 9 also in their evidence, stated that why police had come 

to the house of the accused one night and had searched house, they cannot say. 

These witnesses are Sri Bhaben Saikia, Sri Mahendra Baruah, Sri  Ashim Gayen and 

Sri Golap Patangi. Theses witnesses  also stated that they have heard that demand 

letter belonging to the ULFA was found in the house of accused Phatik Baruah. 

9. PW 3, Sri Dharma Rajbangshi was declared hostile by the prosecution 

and he in his evidence stated that he does not know if any documents belonging to 

the ULFA was found in the house of the accused Phatik Baruah. 
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In  the cross-examination  by  the Additional Public Prosecutor of this 

witness, he stated that it was not fact that sometimes Militants belonging to the ULFA 

had come to the house of Phatik Baruah and had taken food and shelter.

He also denies the suggestions that the accused  Phatik Baruah was a 

member of Banned Organization. He also says  that he does  not know from where 

police collected the said demand letter. The evidence of this witness has not come to 

the help of the prosecution as none of the witness have so far discussed have stated 

that the accused was a member of Banned ULFA Organization. 

10. The point No1 which relates to Section 121 IPC  is not attracted as the 

said Section relates to an offence of waging war or attempting to wage war against 

the Govt of India. The accused in this case was not proved to do the act of waging 

war against the Govt of India, so far the evidence is concerned.

Prosecution in this context has exhibited Ext. 1 is the Seizure List which 

is  the seizure of one money demand letter of ULFA of an amount of Rs.  2  lakhs  

(Rs. Two Lakhs ) dated 26.06.08. The said money demand letter has not been sent 

to the Forensic Laboratory to show that the same belonged to the  Banned ULFA 

Organization. Furthermore, mere possession of said demand letter does  not prove 

the fact that the same was used for extorting money in the name of the Banned ULFA 

Organization. Therefore the prosecution has  not in anyway been able to prove the 

case against the accused Phatik Baruah u/s 121 IPC. 

11. The  second  point  of  determination  as  to  whether  the  accused  in 

possession of objectionable paper i.e the demand note belonging to ULFA which is a 

Banned Organization for helping  the said Organization is  also  not proved in any 

manner by the evidence so far discussed.

12. The evidence of PW  5  Sri Anup Kumar Borah is  not relevant in this 

context as  he is a seizure witness  and in his  evidence has  stated that in the year 

2008, the O/C of Jamuguri Police Station had called him and asked him to sign the 

papers that the demand letter of an amount of Rs. 2 lakhs was found in the house of 
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accused Phatik Baruah. He also stated that in what is written in the seizure list he 

can not say. He had signed it because police had asked to do. In this context, it can 

be stated that the police had not followed the the procedure of search and seizure as 

is required u/s 94 CrPC.

13. The police on calling this witness to the police station and asked him to 

sign the seizure list is beyond the procedure of law and said seizure is not legal and 

valid.

14. The prosecution has not examined the fact as to why the procedure of 

search and seizure was not followed and also, as stated earlier has not explained as  

to how and from where the objectionable document was found from the possession 

of the accused person. Prosecution also has not proved as to how the accused was 

actively involved in the commission of crime of using the said demand letter to collect 

money in the name of the Banned ULFA Organization.

15. PW 10 and 11 are the two I.O of the case.  They have deposed about 

the procedure in which the investigation was done. As  per Section  u/s 10 (1) (IV) of 

the UA (P) Act , a person to be punished under the said Section has to be proved to 

assist the operation of such illegal activities of a Banned Organization. The witnesses  

have not in anyway  proved the fact that the accused Phatik Baruah was assisting 

the operation and activities of the ULFA. Mere possession of a demand letter, can not 

make a person make him belong to the ULFA also Section 13 (1) (b) of the  UA (P) 

Act states  that wherever abets, adverse or incites, commission of unlawful activity 

shall be deemed to commit such offence. In our instant cases, none of the witnesses  

or in other materials  have not  proved that Sri Phatik Baruah committed the said 

offence of abetting.

16. Hence, the prosecution has  totally failed  to prove the ingredients u/s 

10 (1) (IV) of the UA (P) Act and  u/s 13 (1) (b) of the UA (P) Act.

17. Hence, point No  2  & also  point No  3  are not proved the fact in any 

manner.
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ORDER

18. Considering  the discussions  made above, I  find that the prosecution 

has totally failed to prove the case against the accused Sri Phatik Baruah,   so the 

accused person is acquitted on benefit of doubt and set at liberty forthwith.

19. The bail bond stands discharged immediately from the case.

17. The judgment is given under my hand and seal of this Court on this day,the 

24th day of December ,2012.

           

                                                                 
                                                                            M.R.Sharma
                                                                                           Addl Sessions Judge 
                                                                                                Tezpur Sonitpur
Dictated & corrected by me :-

     M.R.Sharma
Addl Sessions Judge 
    Tezpur  Sonitpur

Transcribed and typed by me : Chandrama Deka
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                     APPENDIX      

        PROSECUTION WITNESS  

 

1. Sri Rajani Baruah  (PW1)

2. Sri Budhan Kalita (PW2)

3. Sri Dharma Rajbangshi (PW3)

4. Sri Bhaben Saikia (PW4) 

5.Sri Anup Kumar Borah (PW5)

6. Sri Jit Baruah (PW6)

7. Sri Mahendra Baruah (PW7)

8.Sri Ashim Gayan (PW8)

9. Sri Golap Patangia  (PW9)

10. Sri Arun Nath (PW 10)

11. Sri Kunjalal Patar (PW 11)

            LIST OF EXIHIBITS

1.Ext. 1(Seizure list))

2.Ext. 3(Ejahar)

3.Ext. 4 (Sketch map)

4.Ext. 5 (charge sheet)

        MATERIAL EXHIBIT

M.Ext. 1 (Demand note)

M.Ext. 2 (Envelop)

                        
                                                                           ( M. R. Sharma)
                          Addl  Sessions  Judge 

        Tezpur,Sonitpur


